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The President’s Page 


By E. Avery Crary 





President, Los Angeles Bar Association 


As we look back over the past year we 
are the more conscious of the many fine 
accomplishments of Gus Mack and his 
administration in the efficient conduct of 
the Association’s business and disposition 
of its problems. In addition to “business 
as usual” during the coming year we have, 
for the first time in 23 years, the Ameri- 
can Bar Convention being held in Los 

E. Avery Crary Angeles in August. All of the lawyers in 

Southern California are, of course, the 

hosts of the American Bar at this convention. Many members of 

our association, as well as other members of our profession, have 
long been at work with the goal of assuring its success. 

The American Bar not only has an excellent record of accom- 
plishment in its services to our government, but its efforts are untir- 
ing in behalf of the legal profession—witness, the present program 
which includes support of (a) the Jenkins-Keogh Bills which will 
put the self-employed on a basis of equality with beneficiaries of 
industries and government retirement pension plans; (b) the bill 
to end the existing discriminations against lawyers in uniform; 
(c) the bills which provide for the appointment of 39 additional 
Federal Judges, as well as needed legislative reforms in the Internal 
Revenue Code and other Federal Laws. Here is an opportunity for 
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all of us, whether we be members of the American Bar Association 
or not, to support this democratic institution and to demonstrate 
that we are in full accord with the American ideals for which the 
American Bar Association stands. 


Chief Justice Hughes has said, “You cannot maintain democratic 
institutions by mere forms of words or by occasional patriotic 
vows. You maintain them by making the institutions of our republic 
work as they are intended to work.” So with the American Bar 
Association, let each of us do our bit to insure the accomplishment 
of its ideals and program by making it our business to see that the 
1958 annual convention is successful in every respect. 


It is to be remembered that many experts in the various fields 
of the law will give papers, lectures and participate in panel discus- 
sions during the period of the convention which will afford a fine 
opportunity for all of us to benefit from this excellent educational 
program by improving ourselves in the phases of law of our choice. 
You need not be a member of the Amercian Bar Association to 
register for the convention and attend the sessions of the various 
sections, as well as the general sessions of the convention. Your 
registration at the convention will entitle you to all of these privi- 
leges. Registration fee $10.00. 


No profession in our land has done more toward the maintaining 
of our country’s democratic institutions in full and unrestricted 
operation than has the legal profession, and the national voice of the 
lawyer, to wit, the American Bar Association, should receive our 
unfailing support. 

P.S.: It will take both material as well as moral support to insure 
the success of the convention. 
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A General Guide to Practice Before the 


Industrial Accident Commission 


By LEWIS GARRETT* 

During the past year 24,305 workers who claimed injury on the 
job instituted litigation before the Industrial Accident Commission 
in Southern California. In approximately 17,500 of those cases the 
applicant was represented by counsel. 

This tremendous volume of litigation represents a large per- 
centage of the total proceedings before our local courts and adminis- 
trative bodies. Yet only a handful of attorneys specialize in this 
practice and a relatively small percentage of general practitioners 
are familiar with Commission rules and procedure. 

The substantive law governing Workmen’s Compensation is 
found largely in Division 4 of the Labor Code. The Commission’s 
Rules of Practice and Procedure, found in Title 8 of the Adminis- 
trative Code, provide the working rules of the Commission. This 
article deals with some of the basic problems encountered by attor- 
neys appearing before the Commission. 


PLEADINGS 

Pleadings are informal and except in a few instances not re- 
quired. But this informality often causes applicants delay unless 
cases are properly prepared. 

The opening pleading setting up the applicant’s cause of action 
is known as an “Application” or “Application for Hearing.” It 
contains in a printed form the necessary information for com- 
mencement of the case. No filing or appearance fees are required. 
Until recently, separate forms were provided for death cases, but 
the newest form combines these two. These, as all IAC forms, are 
available without charge at all offices of the Commission. 

Although referees are usually lenient in allowing amendments 
to the application on its face to conform to proof, mistakes or omis- 
sions often result in delay. One important rule of the Commission 
requires that each separate injury or incident be separately pleaded 
by different applications, and these multiple cases are then combined 
for a single hearing. An applicant who has suffered several traumas, 
or a trauma and various subsequent aggravating incidents, must 





*A B. Santa Barbara State College, 1940; LLB Southwestern University, 1950; Mem- 
ber, State Bar of California, 
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separately plead each incident. One reason is that the employer may 
have changed carriers between the dates of the incidents and all 
of the necessary carriers must be properly named and served. 


Where the cause of action is based upon an occupational disease 
theory rather than trauma, this must be clearly stated and the entire 
period of exposure described by dates. Since an occupational dis- 
ease is treated as a single injury, only one application should be 
filed although there may have been more than one employer. 
However, Labor Code 5500.5 provides that the application shall 
state the name and addresses of all employers, the place of employ- 
ment, and the approximate period of employment where the em- 
ployee was exposed to the occupational hazards of the disease. A 
careful reading of Section 5500.5 of the Labor Code is recom- 
mended. 

In cases where exposure has been for a period of years and 
includes employments many years past, there is often difficulty in 
ascertaining the names of the proper insurance carriers. This prob- 
lem can often be solved by a letter requesting the information to 
the California Inspection Rating Bureau, 500 Sansome Street, San 
Francisco. This is a quasi-public association which keeps a record 
of every employer within the state and that employer's carrier, as 
well as other vital compensation statistical data. 

Additional forms are provided for appointment of guardians ad 
litem, substitutions and dismissals of attorneys, and various supple- 
mental proceedings and petitions. 


The Commission does not require defendants to formally answer 
the application. Although an answer is not mandatory, Section 
10730 of the Commission rules provides : 

“The Commission recommends and urges the filing of an 

answer to all applications and petitions.” 


Section 10733 provides that evidence upon matters not pleaded by 
answer shall be allowed only upon such terms and conditions as 
may be imposed by the referee (see also Labor Code 5505). Some 
carriers file informal answers but most do not. Where the applicant 
is taken by surpise by issues presented at the first hearing by a 
defendant who has failed to answer, a continuance is often granted. 
But such delays almost invariably work against the interest of the 
applicant and cause criticism of his counsel. Therefore, where there 
is any reason to believe that defendants will raise material issues 
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at the original hearing, it is advisable for applicant to be ready with 
necessary witnesses and evidence to prove all issues in his case. 

Secause permanent disability ratings take into consideration the 
age of applicant at time of injury and his exact job classification, 
these allegations in the application should be accurately stated. The 
Schedule for Permanent Disabilities published by the Commission 
sets forth a complete list of recognized occupation classifications. 
It also contains complete disability tables and instructions for rating, 
which are technical and require considerable study to understand. 
However, approximately 90% of the ratings made are judgment 
ratings rather than schedule ratings, the judgment of the Rating 
Specialist being predicated on the schedule ratings for analogous 
disabilities and on his experience in the field of rating permanent 
disability. 

SERVICE AND DEMAND 

Although the Commission will serve defendants with copies of 
pleadings if the applicant fails to do so, proper form requires service 
of a copy of the application by mail upon the defendant employer 
and carrier by applicant’s counsel. Commission policy in Southern 
California requires that an original and six copies be filed with the 
Commission. One copy may be subtracted for each defendant served 
by mail. Local Commission offices are 501 State Building, Los 
Angeles 12. Other offices are maintained in southern California in 
Bakersfield, Santa Barbara, San Diego, San Bernardino and Long 

Seach. The application should be filed in the office where hearing 
is requested. Bedside hearings can be arranged where applicant is 
physically unable to appear at the Commission offices. 

When the application is filed and served, a covering letter should 
be sent to the carrier demanding immediate service by it of copies 
of all medical reports (and X-rays if desired) within their posses- 
sion or control. Section 10974 of the Commission rules requires that 
the parties file and serve medical reports within ten days of service 
of the application. Section 10795 provides that thereafter reports 
shall be served within five days of receipt so long as proceedings 
are pending. Copies of X-rays need not be served, but X-rays shall 
be made available for inspection upon request, and shall be filed 
with the Commission upon order of the commission (Rules 10796, 
10797). In cases where applicant is self-procuring his own medical 
treatment, a written demand that the carrier provide medical treat- 
ment should be made to clear up any question of notice. 
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USUAL ISSUES 

The form application alleges, in its printed portion, injury arising 
out of and in the course of employment, the jurisdictional facts re- 
quired to state a cause of action. Where no formal answer is filed, 
admitting injury, counsel must be prepared to prove the injury 
occurred. Generally where in the injury is clear and the carrier 
has paid benefits or provided medical treatment, injury will be ad- 
mitted. If there is any doubt on this point, a witness to corroborate 
applicant’s testimony is advisable. 

Most cases before the Commission concern the general issue of 
“Nature, extent and duration of disability.” This includes tem- 
porary and permanent disability. In a large number of these cases 
applicant alleges he is still physically unable to return to work 
because of his disability, or that this condition has become perma- 
nent and stationary and he is entitled to his permanent disability 
rating. 

In these cases, evidence is by way of applicant’s testimony regard- 
ing his complaints and by written medical statements of treating 
or examining physicians. 


MEDICAL REPORTS 

Medical testimony is usually presented by written report, subject 
to the right of cross-examination. The Commission is quite strict 
regarding the form of such reports. Section 10793 of the Commis- 
sion rules states what should be included in a medical report. They 
must contain a history and diagnosis. They must contain an opinion 
as to the relationship between injury and disability. They should 
contain an opinion as to whether the condition is permanent and 
stationary, and if so, set forth the factors of permanent disability. 
While reports not containing some of the above elements will prob- 
ably be admitted into evidence, the probative weight of the reports 
will be materially lessened. The original must be signed and filed 
with the Commission as soon as possible after being received, and 
a copy must promptly be served by mail upon counsel for opponent. 


Requests to cross-examine opposing medical experts may be made 
timely at the hearing when the reports are offered and received 
into evidence. But as this requires further hearing it is preferable, 
where cross-examination is desired, to subpoena the doctor to the 
original hearing where the report is received in time. Most appli- 
cants’ attorneys follow the practice of submitting rebuttal medical 
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evidence rather than cross-examining opposing medical experts. 
Medical testimony may be presented in person but expense makes 
this practice unusual. 

Hospital records may be subpoened in the same way as in civil 
cases; however, where the records are lengthy it is required that 
counsel bringing in the records formally point out the portions he 
wishes the referee to consider. 

Where medical opinion is by way of hypothetical questioning of 
non-examining physicians, the hearsay rule will probably be fol- 
lowed, and the evidence should be presented by oral testimony. 
Note, however, Labor Code, Sections 5708 and 5709, providing 
that the Commission is not bound by the common law or statutory 
rules of evidence and that no informality in the manner of receiving 
evidence shall invalidate an order, decision, or award of the Com- 
mission. 


PRESENTATION OF TESTIMONY 

All proceedings before the Commission are fully reported, and a 
transcript is available if requested and purchased by a party. In 
many cases of reconsideration, the Commission itself will order and 
pay for the transcript. Although the rules of evidence applicable in 
civil cases are generally followed, some leeway is allowed, particu- 
larly in exceptions to usual hearsay rules. For a complete review 
of the rules of evidence as interpreted by the Commission, reading 
of an article by former Acting Commissioner Richard Barry, in Vol. 
NXVII of the Journal of the State Bar, page 245 (July-August 
1953) is recommended. 


A large part of testimony before the Commission concerns reci- 
tation of “subjective” complaints by applicants and cross-examina- 
tion on these complaints. Leading questions are strictly forbidden 
and development of this testimony is often difficult. The Commis- 
sion divides such complaints into the following general categories : 
“minimal”; “slight”; “moderate”; and “severe.” Minimal com- 
plaints are generally those which might cause some minor discom- 
fort but do not interfere with work and are not ratable. The other 
categories are progressively painful and disabling. It is advisable 
to familiarize the applicant with these terms and to attempt to 
fairly describe his complaints by using them. 

Where interpretation of foreign language is necessary, the Com- 
mission prefers, and many referees require, professional Court in- 
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terpreters who can be retained from International Translation 
Bureau or other agencies. 


MEDICAL EXAMINATION 

Where there is a conflict in the medical evidence, the referee 
may, in his discretion, resolve it by use of the Commission’s Medi- 
cal Bureau or by Independent Medical Examination following the 
hearing. 

The Medical Bureau of the Commission consists of a staff of 
doctors in the Sta‘e Building who examine largely in the field of 
orthopedics. There is no charge to either party. 

Where such examination is ordered, applicant is notified by the 
Commission by mail to report for examination, usually three or 
four weeks after the hearing. Filing of X-rays with the Bureau is 
seldom requested. A copy of the Medical Bureau's report is served 
upon counsel for both parties, who are usually given seven days 
to request further proceedings, such as cross-examination of the 
doctor. Where such cross-examination is timely requested in writ- 
ing a further hearing is had. The doctor must be personally sub- 
poened more than ten days before the hearing. No fee is required. 

In non-orthopedic and in more complicated cases, Independent 
Medical Examiners are often used. These are local physicians 
specializing in various fields who have agreed to act as impartial 
medical arbitrators. Their fees are set by the Commission and in 
most cases where the referee states he wishes such examination the 
carrier is asked to pay for it. In many cases both parties are ordered 
to file all X-rays with the medical bureau for forwarding to the 
I.M.E. His report is served the same as Medical Bureau reports, 
and usually with seven days time for requests for cross-examina- 
tion. Where such cross-examination of I.M.E.’s is to be had, the 
party requesting the proceeding must personally serve the doctor 
with subpoena and pay him $35.00 for his appearance. In cases 
where such examination is more than two hours in length, Section 
9737 of the Rules provides for additional fees, payable by the 
subpoenaing party, in the sum of $12.50 for each hour or fraction 
thereof beyond the first two hours. 

DECISIONS 

Where permanent disability is an issue, a copy of the report of 
rating by the Permanent Disability Bureau of the Commission is 
served upon the parties before the final decision. The rating bureau 
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is a staff of specialists housed on the ninth floor of the State Build- 
ing, and in some outlying offices. Contained on the rating will be 
the instructions by the referee to the specialist, including the rating 
factors and the specialist's formula by which he computes the rating. 
Cross-examination of the specialist may be had by making timely, 
written request and thereafter personal service of subpoena on the 
rating expert with at least ten days’ notice. No fee is required. It is 
to be remembered that ordinarily the rating expert has nothing to 
do with selection of the rating factors. He merely computes the for- 
mula and rating, either by mathematical calculation or by use of his 
judgment based upon his rating experience. 


Formal decision of the case is by Findings and Award. Included 
will be a complete report of the referee on each hearing and his sum- 
mation of the evidence and finding and award on each issue. 


A party aggrieved by the award may Peiition for Reconsideration 
within twenty days. The Commission provides a form for such 
appeal, which must be verified. Logical argument and discussion 
of the testimony and medical evidence is usually of more force than 
legal citations, although the latter may be necessary in more com- 
plicated points of law. In most cases the dispute concerns medical 
conflicts or conflicts in the testimony, and the three-man panel of 
Commissioners acting on these reconsiderations carefully consider 
the arguments and order further hearing in many cases. Where 
there is any dispute over the nature of testimony, the Commission 
is liberal in ordering proper transcripts. Grounds for reconsidera- 
tion are set forth in the form. All appeal is to the appellate courts 
by proper petition or mandate. 


ATTORNEY FEES 

At the beginning of each hearing the referee will ask the appli- 
cant or his attorney whether or not any fee has been paid or any 
arrangement therefore has been entered into. Whether or not the 
referee asks, it is incumbent on the attorneys to disclose whether any 
fees have been advanced and whether any fee arrangements have 
been made. It is not customary for attorneys to make fee arrange- 
ments or to take advances on fees in compensation cases. Such pay- 
ment or arrangement must be revealed to the Commission. All fees 
are set by the Commission, or in the case of settlement by Compro- 
mise and Release, are subject to Commission approval. Attorneys 
fees are a lien against applicant’s recovery. They come out of appli- 
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cant’s award and are ordinarily paid directly to the attorney by the 
carrier. Where attorneys feel that they have done more than usual 
work in a case, a letter to the referee with a copy sent to the client 
should be presented prior to decision. Contingency fees are not 
allowed. Although no actual figures are kept, it is believed attorney 
fees average about $150.00 per case. Where the attorney has ad- 
vanced costs on behalf of his client he may protect himself by filing 
a lien claim for reimbursement. 
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A Note on the 1957 Amendment to 
Section 1703 of the Unemployment 
Insurance Code 
By GEORGE M. TREISTER* 


By amendment to Section 1703 of the California Unemployment 
Insurance Code, effective September 11, 1957, a change was made 
in the State’s power to lien property when an employer defaults 
upon his unemployment insurance taxes, or penalties and interest 
thereon. Previously, the Section empowered the Director of Em- 
ployment to record appropriate certificates which created a lien for 
the total delinquent amount (as of the date of recordation) upon all 
the employer's real property located in the county or counties of 
recordation.’ 


The lien was given the force, effect and priority of a judgment 
lien, with a five year duration unless extended by new recording for 
an additional five year term. 


The 1957 amendment extends the reach of this lien to the em- 
ployer’s personal property, as well as to his real estate, but provides 
that with respect to personalty, it “shall not be valid as against a 
purchaser for value without actual knowledge of the lien.’’ More- 
over, the lien is now given a ten year duration and may be renewed 
for an additional ten years.” 


The practical effect of the amendment may not be so great as 
would appear on a first reading. As between the employer and the 
State, the unemployment insurance taxes constitute a valid debt, 
with or without a statutory lien. If there were no Section 1703 at 
all, the State, so far as the taxpayer is concerned, could nevertheless 
enforce its claim through the normal remedy of attachment or exe- 
cution. The primary purpose of a tax lien—or any lien, for that 
matter—is to put the lienholder in a position where he has rights in 
the debtor’s property superior to the claims of other creditors. 





*Member of firm of Quittner, Stutman & Treister, member of Los Angeles Bar 
Association. 

1The lien extended not only to real estate owned by the taxpayer on the date of 
recordation, but also to any real property he thereafter acquired during the period the 
lien was in force. 

2As was the case prior to the amendment, the lien will reach property acquired by 
the taxpayer subsequent to the time the lien arises. See note 1, supra, 
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Where the debtor is solvent, of course, the lien is not of too great 
significance, since by definition sufficient assets exist to pay all 
creditors in full. The security becomes most important in insolvency 
situations. 


But Section 1701 of the Unemployment Insurance Code has for 
many years conferred on the State’s claim for unemployment insur- 
ance taxes a “priority” status whenever the employer becomes 
insolvent ; and the priority, unlike the former lien of Section 1703, 
extends to the proceeds from the liquidation of the employer’s 
personal property as well as his real estate. To be sure, this priority 
is not effective as against tax or other debts owing to the United 
States (United States Revised Statutes, Sec. 3466, 31 U.S.C. Sec. 
191; United States v. Emory, 314 U.S. 423 (1941)), but neither 
will the new lien of Section 1703 bring the State ahead of the Fed- 
eral claims. E.g., United States v. Texas, 314 U.S. 480 (1941). 
Thus in most non-bankruptcy liquidation cases, the amendment of 
1957 broadening the reach of the lien will not result in tax collec- 
tions for the State greater than those which it has long been able to 
obtain under Section 1701 of the Code. 

In bankruptcy proceedings, any State-prescribed priorities, such 
as Section 1701 of the Unemployment Insurance Code, do not 
apply* since they are in conflict with the priority system of Section 
64a of the Bankruptcy Act which relegates non-lien tax debts to a 
fourth-priority status, behind expenses of administration and certain 
wage claims. Cf. Strom v. Peikes, 123 F.2d 1003 (C.A. 2, 1941). 
Moreover, both under the present bankruptcy law and under pro- 
posed amendments thereto, the extension of the unemployment in- 
surance tax lien to personal property will have no effect. Present 
Section 67(c)(2) of the Bankruptcy Act invalidates all State-cre- 
ated statutory liens (including tax liens) on the bankrupt’s per- 
sonal property, unless the lienholder has actually levied or dis- 
trained upon, or taken possession of, the property prior to the filing 
of the bankruptcy petition.* It is only the exceptional case where a 
State taxing agency is so aggressive in its collection efforts as to 


38There is one exception: The Bankruptcy Act, Section 64(a)(5), recognizes to a 
limited extent a state law conferring priority status on a landlord’s claim. Where this 
type of ange statute exists, the rent claim will take a fifth priority position in 
bankruptcy. California has no such statute. 

4The theory behind Section 67(c)(2) is that floating or general liens are merely 
state-created priorities in disguise, and should be stricken down to prevent the states 
from substituting their priority policies for the ones enacted by Congress in Section 64a 
of the Bankruptcy Act. Under present section 67(c)(2), however, State statutory liens 
on real property are not set aside in bankruptcy but are recognized as valid secured 
debts. 
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actually seize personal property belonging to the taxpayer before his 
employees or general creditors protect their rights by instituting 
bankruptcy. 

The personal property lien of Section 1703 will fare no better 
under the proposed amendment to Section 67c of the Bankruptcy 
Act now pending before Congress.* While this bill eliminates the 
lienholder’s possession as a test of validity for State statutory liens 
on personalty, nevertheless it declares such liens void if they cannot 
be perfected as against subsequent bona fide purchasers from the 
debtor. And, as seen above, the express language of the unemploy- 
ment insurance tax lien statute protects such purchasers against the 
unknown lien insofar as personal property of the taxpayer is con- 
cerned. 

There are perhaps a few situations where the new personal prop- 
erty lien will aid in the collection of unemployment insurance taxes. 
Thus, for example, it will enable the State to prevail over creditors 
who attach or otherwise levy on the taxpayer’s personal property 
after recordation of the lien certificate. Where bankruptcy ensues 
within four months of such a levy, the State, even before the amend- 
ment to Section 1703, normally had better rights than the attach- 
ing creditor by virtue of its fourth priority position under Section 
64a of the Bankruptcy Act and the fact that Section 67a of that Act 
strikes down the attachment lien if an insolvent condition exists. 
3ut where no bankruptcy follows, a creditor holding an attachment 
or execution lien would have rights in the liened personal property 
superior to the State’s claim, but for the amendment to Section 1703. 

The amendment may also have some effect upon the State’s 
power to reach the employer-taxpayer’s exempt personal property. 
Section 1703 does not purport to except from the lien property 
which is exempt from attachment or execution under other code 
provisions ; presumably, therefore, the lien will reach the exempt 
personal property which otherwise would be unavailable to satisfy 
the tax without the employer’s consent. It should be noted, however, 
that exempt personal property is generally of such a nature that it 
cannot be liquidated at forced sale for an amount sufficient to justify 
the collection effort. 


New Section 1703 may also benefit the State to some extent when 


5The bill is H.R.5195, introduced by Congressman Celler on February 21, 1957. 
It has the backing of the National Bankruptcy Conference and seems to have an 
excellent chance of passage at the present session of Congress. 
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it competes with employees of the taxpayer in non-bankruptcy liqui- 
dations. Section 1204 of the Code of Civil Procedure gives certain 
wage claims a “lien” status in proceedings involving general as- 
signments for the benefit of creditors and the like. Without the 
tax lien on personal property, the employees would prevail in the 
proceeds from the liquidation over the State’s mere tax “priority” 
conferred by Section 1701 of the Unemployment Insurance Code. 
How wages will make out vis a vis unemployment insurance taxes 
now that both types of claims possess “lien” status is uncertain. 
The criterion by which the relative priority of the two types of lien 
will be determined is not specified in any statute, but the State, 
outside of bankruptcy, should be in a more favorable position with 
a lien than without one. This advantage, however, may be of more 
theoretical than practical importance, for in insolvency cases in- 
volving assets which are insufficient to pay all wages and taxes in 
full, employees who are well advised will cause a bankruptcy to be 
filed: Although, like the tax liens, wage liens on personal property 
are invalidated by Section 67(c)(2) of the Bankruptcy Act, the 
employees step into a second priority position under Section 64a, 
while taxes have only fourth priority standing. 

In short, it appears that the 1957 amendment to Section 1703 
will increase the State’s power to collect unemployment insurance 
taxes in only a few special situations, and that this benefit will be 
further diluted by the costs and difficulties inherent in any attempt 
to enforce the floating charge on assets frequently not subject to 
ready identification. 
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February 28, 1958 


OPEN LETTER 


To Att MEMBERS OF THE Los ANGELES BAR ASSOCIATION : 
“DEFEND THE CHILDREN OF THE POOR — PUN- 
ISH THE WRONGDOER.” 


This admonishment to attorneys everywhere appears over the 
arches of the London Central Criminal Courts Building, tradi- 
tionally and affectionately referred to, as “Old Bailey.” It ex- 
presses a philosophy and duty inherent to our Anglo-Saxon sys- 
tem of justice,—shielding the innocent as well as punishing the 
criminal. More than this, it today expresses an appeal to lawyers 
everywhere in the United States to uphold the sanctity and pro- 
tection afforded by our constitutional Bill of Rights and to insure 
that there is integrity in our system of justice by its availability 
to all accused of criminal acts. 





For those accused of any crime, however slight or however 
heinous, the law presumes innocence until guilt is proven beyond 
a reasonable doubt by legally admissible evidence in a fair trial 
before an impartial court. Though guilt may be admitted and 
pleaded, the guilty defendant may well present the facts of cir- 
cumstances, past or present, which the court should hear in order 
to fix a just punishment. 


Many California cities, such as Los Angeles, have “public 
defenders” employed for the express purpose of representing in 
the state courts the penniless and friendless defendant who cannot 
employ private counsel. Elsewhere in California the courts name 
lawyers in local practice who are paid out of County funds to 
defend those accused of felonies who lack means to hire defense 
counsel. 


As the federal court system has never provided for a public 
defender, or the equivalent, the duty falls upon local bar associa- 
tions to voluntarily serve the cause of justice in defense of per- 
sons accused of federal crimes and unable to afford counsel. For 
each arraignment and sentencing calendar in the United States 
District Court for the Southern District of California, Central 
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Division, there are on hand a group of local practitioners who have 
been solicited by a special committee of the Los Angeles Bar 
Association to serve gratuitously any indigent persons charged 
with federal crime. After the court has ascertained that the 
accused has been and is unable to obtain private counsel, a mem- 
ber of the Bar present for that purpose is asked to accept appoint- 
ment as counsel. An individual case may involve entering a plea of 
guilt to all or some of the charged criminal acts and argument only 
in mitigation of sentence. Of course, some situations will call 
for a not guilty plea and trial. 


It is the hope and intention of the Federal Court Indigent De- 
fense Committee of the Los Angeles Bar Association to organize 
its files of junior and senior barristers available to represent 
indigent defendants, in order to facilitate a rotation amongst a 
great number of counsel and thus avoid the necessity of calling 
on a few volunteering attorneys repeatedly within a short period 
of time. It is anticipated that your willingness to be of service 
to your bar association and community will enable the Committee 
to have available at least four attorneys during every week of 
the year to handle the Criminal Arraignment Calendar in the local 
division of the district court. Obviously, this requirement will 
demand the willing participation of many attorneys. If everyone 
can devote a few hours in any given week during the year, it will 
be unnecessary to ask the same attorneys for repeated service 
very often. As new attorneys become members of the Bar Asso- 
ciation, it will be possible to enlarge the lists of available coun- 
sel for this work. Most of us are equally inexperienced in crim- 
inal law and proceedings and, therefore, this cannot be a deter- 
rent to serving. Ample guidance will be available from experienced 
criminal attorneys when needed. 


This is the lawyer’s opportunity to spend a few hours in the 
“free clinic” and to satisfy his own self-respect, as well as the 
requirements of the Bill of Rights, the need of the community 
and the duty of the Bar Association. 


Will you please tear off the information slip and mail it to 
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the Los Angeles Bar Association at your earliest convenience or 
send a letter expressing your willingness to serve, together with 
any helpful suggestions you may have for improving this important 
Bar function. 
DAVID FREEMAN 
Member of the 1958 Federal Court Indigent 
Defense Committee of the Los Angeles Bar 
Association. 





To the Chairman of the Federal Courts 
Criminal Indigent Defense Committee : 


Los Angeles Bar Association 
510 South Spring Street 
Los Angeles 13, California 


desires to serve on call from your committee representative 
during 1958. Please place my name on your list. 
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TAX REMINDER 
STOCK PURCHASE AGREEMENTS: A CAVEAT 
By MARTIN H. WEBSTER 


It has become quite common for stock- 
holders, concerned with the manner in 
which their business interests might be 
handled at the time of their death, to enter 
into agreements with their firm and/or 
their business associates requiring the 
purchase or retirement of the decedent’s 
stock. The*usefulness of insurance to fund 





the obligations of the survivors is obvi- 

biintkn Uk Weleser ous, arid there are many form books pub- 

lished by insurance companies setting 

forth the methods they deem advisable to cover the various situa- 
tions which can be presented. 

In this limited space, it is utterly impossible to do anything more 

than present one caveat which a general practitioner would do well 
to keep in mind in this field : 


AVOID HYBRID AGREEMENTS 
This is a succinct statement of the warning that rights and obli- 
gations of stockholders and corporations should not be inter-mixed. 
Stock Purchase Agreements 
There are many instances where a cross-purchase agreement 
among stockholders would be advisable ; these agreements are com- 
monly called Stock Purchase Agreements. In such cases, it is rare 
that the corporation should be brought into the picture. The agree- 
ment should be among the individuals, and any insurance should 
be carried and paid for by them. A's policy on B’s life should name 
A as the beneficiary, or, at the very most, a trustee should be named. 
Naming of B’s estate or B’s beneficiaries as primary direct bene- 
ficiaries should be avoided. Above all, the survivor’s obligation to 
buy the decedent's stock should not be funded in any manner with 
insurance owned or paid for directly by the corporation, or of which 
it is the beneficiary. 
Stock Retirement Agreements 


Instances exist where the corporation should be the primary 
obligor in the purchase of a decedent stockholder’s shares; agree- 
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nents covering these cases are generally called Stock Retirement 
Agreements. In these cases, the surviving stockholders should nor- 
mally be obligated to buy in the event the corporation cannot law- 
fully meet its commitments ; but these liabilities should be mutually 
exclusive. 

The insurance in this arrangement is normally carried by the 
corporation. Disputes are now in progress among tax men as to 
just how this insurance is to be handled. The principal choices lie 
between on the one hand treating it as pure “key man” insurance, 
unpledged directly or indirectly to the satisfaction of the corpora- 
tion’s commitment, and on the other hand treating the insurance as 
contractually committed to the purchase of the decedent’s stock. 
Certainly these pages are not the place to discuss this controversy, 
or to discuss the cases, some of which are only months old, which 
bring it about. 


But all tax men agree that whatever is done with the insurance 
should be clean-cut, and that the corporation should clearly be the 
owner and beneficiary of the insurance. 

Use of straight forward agreements will serve to minimize many 
unwanted tax dangers, including the dangers that the payment of 
insurance premiums by the corporation will be treated as dividends 
to the stockholders, and that the payment of the proceeds by the 
corporation will constitute ordinary income to the surviving stock- 
holders. 

This note is intended to emphasize very simply that general 
practitioners should be alert to the fact that the tax implications of 
stock purchase and stock retirement agreements, particularly those 
funded by insurance, are in a state of flux, but that in all events 
the use of hybrid agreements which mix the rights and obligations 
of a corporation with those of its stockholders should be studiously 
avoided. 


CF in C_) 
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Ethics Opinion No. 242 
(September 25, 1957) 


CONFLICTING INTERESTS UPHOLDING THE HONOR OF THE 
PROFFEssION, Partner of a City Attorney may not defend 
persons arrested by city policemen 

A local attorney requests an opinion from the Ethics Committee 
of the Los Angeles Bar Association based upon the following state- 
ment of facts : 

“The City Attorney of the City of ............................ is a 
member of this law firm and is my partner. A considerable 
amount of work done by me involves criminal cases in which 
the prosecuting officers are members of the -..............-.......--..- 
City Police Department. These cases are prosecuted by the 
District Attorney’s office in this county with the exception of 


on ene PE ae City Ordinances. The city or- 
dinances are prosecuted by the Assistant City Attorney of 
saidacaleaticsitiae Dacca who is not a member of this firm, but is a 


member of a competing firm in this city. A question has arisen 
as to whether there is a conflict of interest which would make 
it unethical for me to represent clients arrested by the ................ 
City Police Department and prosecuted by the District Attor- 
ney’s Office.”’ 

Precedents relative to the ethical considerations of public offi- 
cials who are engaged in the private practice of law are therefore 
applicable. It is well established that where one member of a law 
firm is disqualified from handling certain legal work because he is 
a public official engaged in private law practice, all of the members 
of his firm are likewise disqualified. (See A.B.A. Op. 33.) The 
same rule applies to office associates who are not partners. (See 
L. A. Bar Ethics Opinion 216 and A.B.A. Op. 104; Drinker, Legal 
Ethics, P. 106.) 

A.B.A. Canons of Professional Ethics 6, 29, and 37 are involved 
in a consideration of this problem. 


The question of conflict of interests is not avoided by reason of 
the fact that the Assistant City Attorney actually performs certain 
functions of the office. The full duty and responsibility of office is 
upon the City Attorney. His assistant is simply his agent. In the 
absence of the City Attorney, an assistant is usually charged with 
all of the duties of the office. Consequently, the ethical considera- 
tions for either officer are the same. 


The City Charter of the city involved specifies the duties of the 
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City Attorney and provides in its most pertinent part that the City 
Attorney shall : 

“(f) Prosecute on the behalf of the people such criminal 
cases for violations of this Charter, of City Ordinances or of 
misdemeanor offenses arising upon violation of the laws of the 
state as in his opinion or that of the Chief of Police warrant 
his attention.” 


Does the defense of persons being prosecuted by the District 
Attorney’s Office after arrest by the City Police constitute a con- 
flict of interest? Apparently, as a matter of practice, all violations 
except violations of City Ordinances are prosecuted by the District 
Attorney’s Office. It is, nevertheless, the duty of the City Attorney 
to prosecute “misdemeanor offenses arising upon violation of the 
laws of the state as in his opinion or that of the Chief of Police 
warrant his attention.” 

Defense of persons accused of misdemeanor offenses arising upon 
violation of the laws of the state is clearly in conflict with the City 
Attorney’s duty, regardless of the office which customarily under- 
takes the prosecution. It is in the public interest that all offenders 
be apprehended and punished and the defense of those accused in 
the public interest, either by the City Attorney or his assistant, is 
in direct conflict with public duty. 

Felony cases which may be reduced to misdemeanors have a 
predictable future conflict. Withdrawal of representation in such 
event, even if permitted by the Court, is no answer to the problem 
because the possibility of collusive evasion of responsibility by the 
respective public prosecutors is such as to open the door to public 
suspicion which is in conflict with public interest. The conflict is 
with duty and not with the current practice of the prosecuting 
officials. 

No exact precedent to the question asked is found in opinions of 
the Ethics Committee of the Los Angeles Bar Association except 
Opinion 117. In this Opinion, an attorney who was formerly a 
lawyer in the United States Attorney’s office was advised that it 
would be unethical for him to undertake the defense of a person 
accused of crime whose prosecution was commenced by the United 
States Attorney while the inquiring attorney was a member of the 
office staff. There are other opinions which are analogous, but do 
not involve public officials. 


The American Bar Association’s Committee on Professional 
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Ethics and Grievances has often met the problem directly and their 
opinions are unequivocal, commencing with Opinion 16, decided in 
1929, holding that it is unethical for one law partner to defend 
a person being prosecuted by another. The following language 
appeared in the Opinion : 

“So long as the partnersip relation continues between the 
County Prosecutor and his professional associate, it is clearly 
unethical for one member of the firm to oppose the interests 
of the state while the other member represents those interests. 
The positions are inherently antagonistic and this would be so 
irrespective of Canon 6. No question of consent can be in- 
volved as the public is concerned and it cannot consent.”’ 

A.B.A. Op. 30, decided in 1931, held that a prosecuting officer 
of one state could not defend persons accused of crime in another 
state. The existence of a direct conflict within the jurisdiction of 
the public official is not the test. This opinion points out that Canons 
6 and 29 are applicable and that the preamble is also a guide to the 
conduct of an attorney. Our opinion in the instant case is guided 
in part by the following language from the American Bar Associa- 
tion's Committee Opinion 30: 


“It is a well-known fact that prosecutors are granted cour- 
tesies and assistance by the police departments, as well as the 
prosecuting authorities, of other cities and counties throughout 
the country. This practice is of great benefit to the adminstra- 
tion of criminal justice. If prosecutors indulged in the practice 
of defending criminals in states other than their own, this help- 
ful cooperation might easily and quickly be withdrawn. Other 
evils, detrimental to the proper enforcement of criminal laws, 
are not difficult to conceive, were prosecutors also acting as 
defenders of those accused of crime. Subjectively, the effect 
of such a practice upon the prosecutor himself must, in our 
opinion, be harmful to the interest of the public, whose service 
is the prosecutor’s first and foremost duty.” 


The language of the American Bar Association’s Committee 
Opinion 34 does not equivocate : 


“Canon 6 condemns as unprofessional the representation of 
conflicting interests except by express consent of all concerned 
after a full disclosure of the facts. If the duties of the City 
Attorney or of his assistants include the prosecution in any 
court of offenders against criminal statutes or municipal ordi- 
nances, which is the case in some states, this duty would make 
it improper for any of them to defend any person accused of 
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crime, during their tenure of an office which makes any of them 
a prosecutor. This would extend to the defense of all criminal 
cases whether within the scope of his prosecution duties or 
not. The consent clause in the Canon could not operate in the 
case of a public officer. Opinion 16, supra.” 

Opinion 77 of the same committee endorses the quoted portion 
of Opinion 34. Opinion 118, rendered in 1934, cites Opinions 16, 
30, 34 and 77, and in 1935 Opinion 118 was endorsed in Opinion 
136 rendered the same year. 

Even where the public official's duties are exclusively civil, the 
defense of persons accused of crime by the public official was held 
to be unethical in 1938 in A.B.A. Op. 186. Only one exception 
appears in the Opinions of the American Bar Association’s Com- 
mittee. This was in a situation where there were only seven attor- 
neys in a small community. The Committee was of the opinion that 
public officials could accept appointment by the Court to defend 
indigents, but could not ethically accept employment for compensa- 
tion to defend persons accused of crime. 

It seems clear also that the situation also may lend itself to 
criticism in that confidential information may inadvertently or other- 
wise become available to the practicing attorney, to put the situation 
within the prohibitions of Canon 37 of the American Bar Associa- 
tion. 

Our conclusion is that the answer to the inquiry must be that 
neither the City Attorney, his assistant nor their respective partners 
nor office associates can ethically undertake to defend persons in 
criminal actions, whether the arresting officers are city policemen 
or not, during the lawyer's tenure as City Attorney or Assistant 
City Attorney. 

This Opinion, like all Opinions of this Committee, is advisory 
only. (By-Laws, Article X, Sec. 3.) 


CS ene TD 
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3,0 thers a n en 


By George Harnagel, Jr. 


With the approach of the annual dead- 
line for filing income tax returns we do 
not wish to distract any of our readers 
from the subject of taxes during this sea- 
son, at least not very far. The following 
thoughts-for-the-month have been care- 
fully selected with that in mind. 

_— 





“When Chief Justice John Marshall re- 
stated an old saying and announced that 
‘The power to tax involves the power to 


George Harnagel, Jr. 


destroy’ he referred to the destruction of the thing taxed. The power 
goes much further, however. It involves the power to destroy the 
morale of the people taxed; their initiative; their frugality; their 
sense of honesty ; their system of Government, in fact, the Govern- 
ment itseli—not to mention their nerves and otherwise pleasant dis- 
positions, particularly in the springtime.”—Clarence FE. Hall in 
The Shingle of the Philadelphia Bar Association. 
x o* * 
A Dissent by Holmes 
Oliver Wendell Holmes once chided his law clerk for grumbling 
about the taxes he had to pay. “Do you like to pay taxes, sir?” the 
young man asked incredulously. “Yes, I do, young man,” Justice 
Holmes replied. “With taxes I buy civilization.” —Wilfred Eggles- 
ton, “Our National Budget,” Oueen’s Quarterly. 
* * f 
Some Think So 
It’s every American’s duty to support his government, but not 
necessarily in the style to which it has become accustomed.—Tom 
Clifford, Jndustrial Press Service. 
“a 
Sad But True 
One way to meet expenses these days is just to turn in any 
direction.— Mason City (la.) Globe-Gazette. 
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The Tax Man A field 
Judge : “How did the trouble start ?” 
Defendant: “Well, judge, she asked me to play a round and I 
didn’t know she was a golfer.” —Tax Topics. 
Presumably this should be indexed under Improper Deductions. 
* * * 
What Would He Say Today? 
“We are taxed twice as much by our idleness, three times as much 
by our pride, and four times as much by our folly as by the Gov- 
ernment.”—Benjamin Franklin. 
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MUNICIPAL LAW 


By CHARLES S. RHYNE — 1957 


Published by the National Institute 
of Municipal Law Officers ($22.50) 


The incorporation of the City of Lakewood on April 16, 1954, 
began a new form of California City government, now known as 
the “Lakewood Plan.” Stated briefly, under this plan the City con- 
tracts with the County for its municipal services and pays the 
County with money received through State subventions. The plan 
is said to provide the smaller populated areas with City legal ad- 
vantages such as favorable zoning, without any increase in taxes. 
The plan spurred City incorporations in Southern California—7 in 
1956 and 12 in 1957. 


This accelerating trend makes a new text MUNICIPAL LAW 
by CHARLES S. RHYNE of significance to the general prac- 
titioner who may find more of his clients asking how to promote 
or fight incorporation or annexation, how to contract with a City 
or how to obtain favorable zoning. In addition he may be suing - 
a City for torts or defending eminent domain proceedings. In 
answering such questions he should remember that there are con- 
stitutional and statutory limits on Cities that make municipal law 
more technical than some other fields. 





Compressing the subject of Municipal Law into one volume is 
an ambitious undertaking (McQuillin, Municipal Corporations 3rd 
Ed. has 20 volumes including the index), but few are better quali- 
fied than Charles S. Rhyne, who for many -years was the General 
Counsel for the National Institute of Municipal Law Officers 
(NIMLO), a national organization of over 1,000 cities, operated 
by their chief legal officers. Mr. Rhyne is now President of the 
American Bar Association. 


In the preface Mr. Rhyne states as follows : 


“. . The volume is based chiefly upon NIMLO’s unique 
municipal law source materials and experience. These are: 
(1) One of the largest and most complete collections of municipal 
legal materials in existence, i.e., copies of law review articles, 
pamphlets, briefs and other material collected through intensive 
effort during the past 22 years; (2) the printed or bound volumes 
of opinions of municipal attorneys of most of the major cities; 
(3) files containing hundreds of such opinions in typewritten or 
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other unpublished form; (4) one of the largest collections of city 
codes and ordinances ever assembled in one place, plus files con- 
taining several thousand currently effective city ordinances ; 
(5) copies of all court decisions reported in the field for the past 
22 years; and (6) research reports prepared for city attorneys 
giving the current status of the law on hundreds of subjects. 
This material and experience has already been used by NIMLO 
in preparing : 144 research reports which include books on many 
municipal law subjects; three monthly publications (1.¢., Munict- 
pal Law Journal, Municipal Law Court Decisions and Municipal 
Ordinance Review) ; and the yearly MUNICIPAL LAW RE- 
VIEW, successor to MUNICIPALITIES AND THE LAW 
IN ACTION. The book is in essence the end result of all of 
this material and experience. It should give the answer sought 
by municipal attorneys on current city legal problems as it is 
based upon their interests, inquiries and experience.” 


The book has a practical flavor. The copious footnotes contain 
up to date citations. The fortunate combination of completeness 
and brevity is an advantage to the general practitioner. In a short 
time he can get the general background of his problem, and, per 
haps, an idea of its solution. 
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